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HUNDREDS OF MILLIONS AVAILABLE TO  
RESTORE HEALTH AND HUMAN SERVICES BUDGET 

Action is needed now! 
 
Three pots of money are available to restore the health and human services budget.  Pot 1 consists 
of federal state fiscal relief of over $372 million.  Pot 2 consists of unspent general revenue from the 
regular session of about $99 million.  Pot 3 consists of money from the special session, including 
almost $232 million from corrections to H.B. 3588 regarding the Texas Mobility Fund, and 
perhaps $99 million available from a court cost issue also in H.B. 3588.  In total, roughly $800 
million may be available.  This Policy Page explains the sources of this money and the rules 
governing its use.  The CPPP urges the state leadership to use this money to make critical budget 
restorations to health and human services.  The state leadership needs to act quickly because cuts to 
many programs become effective September 1, and the Health and Human Services Commission is 
now in the process of adopting regulations to implement these devastating cuts. 
 
 
POT 1:  $372 MILLION 
FEDERAL STATE FISCAL RELIEF 
Because of the fiscal crisis facing states throughout the nation, 
the federal government gave the states federal funds for fiscal 
relief.  The funds came in two forms, a flexible grant for use 
as the state determined, and a temporary increase in the 
federal Medicaid match, called FMAP for Federal Medicaid 
Assistance Percentage.   
 
As the legislature was writing the state budget, it was an open 
question whether the federal government would provide fiscal 
relief and, if so, how much.  To deal with this uncertainty, 
the legislature enacted a special provision in the General 
Appropriations Act, Article 9, Section 11.28, to appropriate 
these funds for use in 2004-05.   
 
There were also other provisions relating to how these funds 
were to be used to certify the budget.  A detailed explanation 
of how the funds have been used is unnecessary to 
understand the present policy issues, but a quick chart is 
helpful to show how much money remains for the state to 
spend.   
 
 
 
 

Here is how the state has used the fiscal relief so far: 
 
Total Federal Fiscal Relief  $1,262,400,000 
     
Flexible Grant used as GR          (709,100,000) 
FMAP used to reduce GR  
  spending per HB 7           (127,400,000) 
FMAP used to reduce Rainy Day 
   Fund spending, though the funds 
   were then spent elsewhere  
   in the budget                                (53,600,000)  
 
Amount Remaining (All FMAP)                $372,300,000 
 
  
Regarding these remaining FMAP funds, Section 11.28 of 
the General Appropriations Act for 2004-05 provides: 
 

Sec. 11.28. Appropriation of State Fiscal Relief 
Federal Funds. 
(a) Notwithstanding other provisions of this Act, 
based upon the passage of federal legislation that 
provides federal funds for the purpose of state fiscal 
relief, such funds are appropriated, after the 
implementation of Section 11.15, Contingency 
Appropriation Reduction and Contingency 
Appropriation, to the Comptroller of Public 
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Accounts in the fiscal year in which the funds are 
received for the purpose of transferring funds to state 
agencies for state fiscal relief, as provided by 
subsection (b) of this section. 
(b) The Legislative Budget Board and the Governor 
shall develop a plan that outlines the transfers of 
these funds, by fiscal year, agency, and strategy for 
the purpose of state fiscal relief. It is a priority of the 
Legislature that the plan of transfers will provide 
funding as follows: 

 
1) One-quarter of the amounts received for state 
fiscal relief may be used for partial restoration of 
reimbursement rates assumed in Article II of this Act 
to fiscal year 2003 levels. 
(2) Restoration of the hours assumed in Community 
Care Programs at the Department of Human 
Services to fiscal year 2003. 
(3) Such funds shall also be used for the items shown 
below in bill pattern order: 
Texas Department of Health: 
A.3.1, HIV & STD Education & Services 
D.2.1, Community Health Services 
Health and Human Services Commission: 
B.2.3, Premiums: Pregnant Women (from 158% of 
the Federal Poverty Level to 
185% of the Federal Poverty Level) 
B.2.4, Premiums: Children/Medically Needy (for 
Medically Needy) 
B.2.7, Cost Reimbursed Services (for Graduate 
Medical Education) 
Department of Human Services: 
A.1.1, Community Care - State 
Department of Mental Health and Mental 
Retardation 
C.1.1, MR Community Services 
Department of Protective and Regulatory Services: 
A.1.7, At-Risk Prevention Services 
(4) Texas B-On-Time Loan Program. 

 
 
Section 11.28 assigns the LBB the lead position in developing 
a plan for these funds.  So far, however, the LBB has not 
proposed a plan.  The LBB needs to move quickly to do so 
because devastating cuts will otherwise take effect on 
September 1, 2003.  The Health and Human Services 
Commission is already working on new regulations to make 
the cuts. 
   
Instead of moving quickly, apparently some are arguing that 
the state should not use this money for budget restorations.  
This is not a legal option.  The legislature has already 
appropriated the money to the Comptroller to be spent 
according to the plan of the LBB and Governor, which much 
outline the fiscal year, the agency, and the strategy where the 
money goes.  By the use of the word “shall,” Section 11.28 
makes such a plan mandatory. 

 
Not only does there have to be a plan, the legislature has 
already set out guidelines of what must go in the plan. 
Section 11.28(b) sets out legislative priorities, expressly 
providing that “the plan of transfers will provide funding as 
follows,” and then giving specific instructions.   
 
Some are arguing, however, that the state should save this 
money.  President Bush and Congress did not send it to us to 
save.  They sent us the FMAP money to use for Medicaid.  
They also sent it to us to avoid the devastating cuts that we 
would otherwise be forced to make, which would then 
undermine the economic recovery that President Bush is 
trying to foster.  Economist Ray Perryman’s work on the 
economic consequences of these cuts is very informative.  He 
shows how important Medicaid/CHIP spending is to our 
economy.   
(http://www.thaonline.org/downloads/PerrymanRelease.asp) 
 
Some are arguing, however, that the plan should merely 
apply the money to the base budget to cover caseloads.  The 
argument goes: 1) the Medicaid/CHIP budget is built on 
artificially low caseloads, 2) thus, the federal fiscal relief may 
be needed to fund the base budget, 3) therefore, the money 
should be applied to the base budget.    
 
As far as we know, the Governor and HHSC Commissioner 
Hawkins stand behind their caseload projections.  Regardless 
whether their caseload projections are accurate, however, the 
legislature adopted the priorities in Section 11.28 based upon 
their projections, and the LBB and Governor must now 
follow Section 11.28.  
 
Moreover, when the legislature adopted the priorities in 
Section 11.28, the legislature already knew all about this 
caseload issue; nonetheless, the legislature chose to direct the 
LBB and Governor to develop a plan that spent the money 
on budget restorations rather than held it back to cover 
speculative caseload growth.  The LBB and Governor must 
now follow that plan.     
 
The way we understand Section 11.28(b)(1), the plan may 
use up to one-quarter of the amounts received for state fiscal 
relief to restore reimbursement rates to 2003 levels, but 
cannot use more.  If (b)(1) means the total amount received 
from the federal government, up to but no more than 
$315,600,000 could be used to restore rates.  If the full one-
quarter were used to restore rates, leaving $56,700,000 to 
make other restorations.   Of course, the way (b)(1) is 
written, less than the full quarter can be used to make rate 
restorations, leaving more for other restorations. 
 
An important issue is whether anything not listed in (b)(1) 
can be restored.  For example, HHSC plans to cut all services 
provided by licensed psychologists, licensed masters social 
workers-advanced clinical practitioners, licensed professional 
counselors and licensed marriage and family therapists for 
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Medicaid enrollees age 21 and older.  At least 128,000 
Medicaid adult clients use the services of one of these mental 
health professionals.  These numbers include parents in Child 
Protective Services cases, nursing-home clients, victims of 
family violence, and victims of other crimes such as sexual 
assault, mentally retarded clients.  During the budget process, 
the legislature was not cognizant that these specific services 
would be cut and therefore never considered the issue.  
Consequently, (b)(1) does not expressly list these services.  If 
(b)(1) is properly read as a guideline, however, the LBB and 
Governor could make restorations in mental health care. 
 
The LBB and Governor must act quickly to develop a plan 
and send it to the Comptroller.  People with serious medical 
problems will go without care beginning September 1, unless 
the LBB and Governor act timely.  (Some have suggested that 
the LBB and Governor cannot act while the legislature is in 
special session.  Chapter 317 of the Government Code, 
regarding State Budget Execution, prevents the LBB and 
Governor from doing budget execution while the legislature 
is in session, but this plan is not budget execution and is not 
done pursuant to the authority in the Government Code.)  
 
 
POT 2 OVER $98.6 MILLION OF 
AVAILABLE GR UNSPENT  
AFTER ALL WAS SAID AND DONE 
The state saved over $71.4 million by gubernatorial vetoes of 
spending.  After the vetoes, when the Comptroller did the 
final math and subtracted what we spent from what we had 
to spend, $98.6 million in general revenue remained.  The 
legislature could appropriate this money for health and 
human services spending.   
 
There is some misunderstanding regarding the state’s ability 
to spend this revenue.  Texas Constitution, Article 8, Section 
6, provides:  “No money shall be drawn from the Treasury 
but in pursuance of specific appropriations made by law; nor 
shall any appropriation of money be made for a longer term 
than two years.”  Thus, to be spent, any money in the 
Treasury has to be appropriated. 
 
The General Appropriations Act for 2004-05 provides for a 
“contingency appropriation” of vetoed funds in Section 
11.15, but this contingency appropriation is only triggered if 
the Comptroller has to make a pro-rata reduction in the 
budget in order to certify the budget.  Since the Comptroller 
was able to certify the budget without making a pro-rata 
reduction, Section 11.15 was never triggered. 
 
Thus, for any available general revenue to be spent, the 
legislature has to appropriate it.  Since the legislature is 
meeting now in special session, if the Governor added this 
subject to the call, the legislature could appropriate these 
funds for health and human services.  
 

POT 3 AT LEAST $231.7 MILLION 
FROM THE SPECIAL SESSION  
The Governor expanded the call for the special session to 
include correction of the money flow to the Texas Mobility 
Fund in H.B. 3588, a major piece of transportation 
legislation passed during the regular session.  S.B. 21 by 
Senator Ogden corrected the “money flow” to the Texas 
Mobility Fund.  Consequently, there will now be money in 
the 2004-05 biennium that has not been appropriated, 
approximately $231.7 million.  Just like with the money in 
Pot 2, to be spent, the money in Pot 3 would have to be 
appropriated by the legislature in special session, which 
means the Governor would have to add this subject to the 
call.  
 
The Comptroller has apparently identified another $98.8 
million from court costs, also in H.B. 3588, that with some 
legislative rewriting might be available for use as general 
revenue.  In any event, whatever money the special session 
could generate could be used for budget restorations in 
health and human services.     
 
CONCLUSION 
The cuts in health and human services are devastating, 
particularly the cuts to Medicaid.  Approximately 73% of 
Medicaid clients are aged or disabled (about 625,000 out of 
852,000 in May 2003).  These vulnerable people have little 
access to health care except through Medicaid.   
 
Unless Texas restores provider rates, many providers may 
leave the program, making access to health care through 
Medicaid illusory.  The client will be eligible, the service 
covered, but there will be no provider because of inadequate 
rates.     
 
Unless Texas restores many services for which coverage has 
been eliminated, many will not be able to get needed services 
even if they can find a provider.  Without restorations, Texas 
will soon be denying the aged and disabled among us critical 
help such as eyeglasses, hearing aids, podiatric care, 
chiropractic care, and mental health service. 
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