
 

  

 

July 30, 2012 

 
Sara Waitt 
General Counsel 
Mail Code 113-2A 
Texas Department of Insurance 
P.O. Box 149104 
Austin, Texas 78714-9104 
 
Doug Danzeiser  
Regulatory Matters 
Mail Code 107-2A 
Texas Department of Insurance 
P.O. Box 149104 
Austin, Texas 78714-9104 
 

Via email: chiefclerk@tdi.state.tx.us and lhlcomments@tdi.state.tx.us 

 

Re: Proposed Amendments to 28 Texas Administrative Code (TAC) Chapter 3, Subchapter X, 
Preferred and Exclusive Provider Plans 

Dear Ms. Waitt and Mr. Danzeiser:  

We appreciate the opportunity to comment on TDI’s proposed amendments to network adequacy rules for 
preferred provider benefit plans (PPBPs) and proposed new rules regulating exclusive provider 
organizations (EPOs).  

The Center for Public Policies is a nonpartisan, nonprofit 501(c)(3) policy institute established in 1985 and 
committed to improving public policies to better the economic and social conditions of low- and moderate-
income Texans. Improving access to health care for Texans has been at the core of our mission and 
activities since our founding. The center participated in several earlier steps in the PPBP network 
adequacy rulemaking process, and although we recommended several ways to strengthen the rules 
adopted on May 12, 2011 to implement Section 2 of HB 2256 from the 81st legislative session, we 
supported the rules.  

We believe consumers deserve strong protections that ensure they are not liable for unexpected balance 
bills. As the Department is aware, balance billing is a troubling issue for PPBP enrollees. Even diligent 
consumers can end up being unexpectedly treated by an out-of-network provider and balance billed. Of 
especial concern are consumers who are treated by out-of-network providers in emergency situations and 
hospital-based physicians in conjunction with care received at an in-network hospital. Take Andrea from 
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Murphy, Texas for example. She was balance billed twice by out-of-network physicians who treated her 
son on an emergency basis at an in-network hospital. She ended up paying several hundred dollars in 
balance billed charges, only part of which was credited toward her deductible. Determined to prevent 
future balance bills, she called her insurance company only to learn that no emergency room doctor in the 
entire state was in her plan’s network.  

 

While the network adequacy rules TDI adopted in 2011 do not prevent unexpected balance bills, they 
provide important new consumer protections and increased transparency related to network adequacy. 
We are disappointed that the proposed amendments to these rules weaken disclosure and transparency 
provisions for PPBPs and disagree with the department’s claim in the preamble that these provisions do 
not provide a substantial benefit to consumers or may lead to increased premiums. However, we strongly 
support amendments directing insurers to credit the full amount consumers pay for balance bills toward 
their in-network deductible and out-of-pocket maximum in cases when consumers are forced to go out-of-
network due to an emergency or because their network was inadequate to provide medically necessary 
covered services. Had this important protection been in place when Andrea from Murphy, Texas sought 
treatment for her son in a network with no emergency room doctors, she may have at least had the full 
amounts she paid out-of-pocket credited.  

The center also advocated during the legislative session to strengthen HB 1772, which established EPOs. 
Although we appreciate the potential EPOs have to lower premiums, we believe that these products, new 
to the Texas fully insured market, must have sufficient consumer protections, including protections from 
balance billing, clear consumer disclosures, and adequate networks.  

Because EPOs have no out-of-network benefits, it is imperative that their networks are robust enough to 
provide all covered services within a reasonable time and distance from enrollees. During the session, 
when we raised concerns about EPO network adequacy, we were reassured by TDI staff, legislative staff, 
and other stakeholders that TDI was finalizing PPBP network adequacy rules that would also apply to 
EPOs. We believe that the PPBP network adequacy rules adopted in 2011 provide a good floor for 
protections applied to EPOs, but because EPO insureds cannot go out-of-network, network adequacy 
standards for EPOs should be more stringent than they are or PPBPs. We strongly support the proposal 
that EPOs not be granted waivers under sec. 3.3707. In addition, we recommend strengthening these 
rules by requiring EPOs to demonstrate that most of their providers are accepting new patients and that 
network facilities have sufficient in-network facility-based physicians so that EPO insureds can reasonably 
receive services from in-network facility-based physicians. 

Given the clear consumer protection concerns that arise from a closed network plan like an EPO, we are 
pleased to see the addition of explicit language shieling EPO insureds from balance billing in the cases of 
emergencies and when consumers are forced to go out-of-network because their network is inadequate 
to provide medically necessary covered services. However, we have a few concerns about the 
department’s proposed rules in this area described below.  

Our specific recommendations include: 

Sec. 3.3705(f)(1) and (2). We recommend that the notices of consumer rights be improved in a few ways.  
• “Preferred providers” should be defined. The definition should equate preferred providers with in-

network providers, to give context to the use of “out-of-network” providers and services 
referenced throughout the disclosure. We recommend that TDI look to the Summary of Benefits 
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and Coverage and the Uniform Glossary created under the ACA for consumer friendly language. 
For example, what we are suggesting could look like this: “You have the right to an adequate 
network of preferred providers (also known as in-network providers, preferred providers have a 
contract with your health insurer to provide services to you at a discount).” 

• The notice informs you of your right to complaint to TDI if you believe your network is inadequate, 
but doesn’t include contact information for the department. We recommend that the notice contain 
TDI’s toll-free phone number and website for complaints.  

• In the PPBP notice, we believe the 2nd sub-bullet under the 1st bullet should indicate that the 
insured’s out-of-pocket expenses will count toward the in-network deductible and in-network out-
of-pocket maximum, to be consistent with §3.3708(b)(2).  

• In the PPBP notice, we recommend that you replace “not contracted” in the 4th bullet with “not a 
preferred provider,” or “out-of-network provider” so that the language that refers to out-of-network 
providers is consistent throughout the disclosure.  

• In the EPO notice, we question whether the phrase “hospital-based physician” is as 
understandable to consumers (or as accurate) as the language used in the PPBP notice which 
lists out hospital-based radiologists, anesthesiologists, pathologists, emergency department 
physician, and neonatologists.  

Secs. 3.3705(l), (n), (p) and (q). We do not support the removal of language in these areas. The proposed 
amendments remove some of the most important pieces of network transparency included in the network 
adequacy rules, undermining vital consumer protections.  

We disagree with the department’s unsupported claims in the preamble that these transparency and 
disclosure provisions do not provide a substantial benefit to consumers or may lead to increased 
premiums. Over time, more and more consumers have moved to coverage subject to networks, and 
networks have become more limited as insurers seek to constrain costs. It is important that consumers 
have easy access to clear information to help them understand their network, including its limitations, so 
they can make effective coverage comparisons when shopping and limit or avoid balance bills. Removing 
the requirements that insurers provide network adequacy transparency tools to consumers will result in 
consumers having a less of an understanding about the limitations of their networks and potentially being 
more likely to receive balance bills. Furthermore, each of these transparency requirements proposed for 
deletion only require notice to consumers via the insurer’s website or within documents that insurers 
already provide to consumers. No new mailings to consumers, for example, are required. It is difficult to 
see how facilitating transparency through this type of disclosure would raise premiums in an appreciable 
manner, and the department has not supported this claim. 

 
• Sec. 3.3705(l). We do not support the removal of paragraphs 2 and 3. Reporting to consumers on 

out-of-network billing by facility-based physicians should be retained. Not only would this type of 
information generally raise consumer awareness about issues with networks, hospital-based 
physicians, and the potential for balance billing (concerns that most consumers today are only 
aware of after they have been balance billed), it would also help consumers make informed 
choices between network hospitals for nonemergency care if they want to reduce the likelihood of 
being balance billed. In addition to retaining this transparency requirement, we encourage TDI to 
work on a way to display this network metric and others to consumers in a clear and consistent 
way so that consumers have the necessary context to better understand the adequacy of 
networks with respect to hospital-based physicians by facility and make comparisons between 
them. We recommend that TDI look to the ACA’s Summary of Benefits and Coverage as a guide 
on how TDI could create a template that insures could use to help their insureds better 
understand and compare networks. 
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• Sec. 3.3705(n). We do not support the removal of this section. The notice of a substantial 
decrease in access to facility-based physicians is important to consumers, who expect to be able 
to access network providers at network facilities. This web-based notice alerts insureds to an 
increased potential for balance billing, and thus provides a benefit to consumers. Under sec. 
3.3705(n)(2)(B), the notice is only required if the insurer cannot demonstrate compliance with 
network adequacy standards. Furthermore, the notice is just required to be posted online, 
resulting in little effort or expense to the insurer. Alerting consumers to the fact that their network 
of facility-based physicians at a network facility has been significantly diminished and is not in 
compliance with state standards is the least is reasonable and should be maintained.  

 
• Secs. 3.3705(p) and (q). We do not support the removal of these sections. Designation of 

Approved and Limited Hospital Care Networks will serve as an important tool for insureds to 
understand their hospital network. Having a prominently displayed Limited Hospital Care Network 
designation would serve as a clear and appropriate warning that the insurance product does not 
meet state standards for the adequacy of hospital networks. The rule requires just the addition of 
a heading or title on the policy and provider directory, documents that the insurer has to otherwise 
produce and provide. It is difficult to see how this would result in much added expense to insurers 
that could raise premiums.  

Sec. 3.3707(g). We support this provision preventing EPOs from applying to TDI to waive network 
adequacy requirements. This is a necessary distinction between EPOs and PPBPs. With no out-of-
network coverage, it is even more important that consumers in EPOs have access to an adequate 
network, and that TDI has access to all appropriate remedies in the case of an inadequate network to 
protect consumers.  

Sec. 3.3708(b)(2). We strongly support the amendments to this subsection which requires insurers to 
credit amounts consumers pay out-of-pocket in required cost-sharing and balance billing when a 
preferred provider is not reasonably available to the in-network deductible and out-of-pocket maximum. 
The amendments to this section clarify language on how consumer out-of-pocket costs should be 
credited, which will ensure consistency between insurers. Consumers will only encounter this scenario in 
emergencies or when their network is inadequate to provide a covered benefit they’re paying for with their 
premiums. While we don’t think PPBP consumers should be subject to balance bills at all in certain 
cases, it is certainly appropriate in cases of inadequate networks and emergencies that all consumer out-
of-pocket payments be applied to in-network cost-sharing limits.  

During the July 16 hearing on these rules, a representative from the Texas Association of Health Plans 
testified that the clarification in how out-of-pocket spending should be credited in §3.3708(b)(2) amounted 
to a state mandated benefit Texas may have to defray the cost of under section 1311(d)(3) of the 
Affordable Care Act, which requires that states cover the cost of state mandated benefits that exceed 
essential health benefits in qualified health plans starting in 2014. We believe that this interpretation is 
likely incorrect, and that the amendments to §3.3708(b)(2) will not generate liabilities for the state. 
Federal guidance limits the scope of essential health benefits to only health care services and limits to 
covered services and does not include cost sharing provisions, which are considered separately in the 
ACA. We believe that §3.3708(b)(2) speaks to how cost-sharing is credited for services that are already 
covered benefits, as opposed to creating a new covered benefit.  

It was not clear to us when reading § 3.3708 what financial obligation a consumer would have in a PPBP 
if a preferred provider is not reasonably available and the insured had already met his/her in-network out-
of-pocket maximum. We assume that the appropriate and logical outcome is that the plan would pay 
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100% of the claim, even though the provider rendering services is nonpreferred. We ask that the 
department ensure that the rule language protects insureds who’ve satisfied reached their out-of-pocket 
maximum from any costs if they must go out of network under § 3.3708(a).  

Division 2. As noted above, we believe that because EPO insureds cannot go out-of-network, network 
adequacy standards for EPOs should be more stringent than they are or PPBPs. We recommend that 
TDI ensure that within EPO networks, most preferred providers are accepting new patients. We also 
recommend that EPOs be required to demonstrate that network facilities have sufficient in-network 
facility-based physicians so that insureds can reasonably receive services from in-network facility-based 
physicians.  

Sec. 3.3722(c)(10). We suggest that the word “fully” be added to match the wording in §3.3725: The 
application must provide documentation demonstrating that the applicant will fully pay for emergency care 
services performed by nonpreferred physicians or providers….  

Sec. 3.3725. During the legislative session, we raised concerns about the possibility that EPO enrollees 
would face balance bills if they got out-of-network care in an emergency or when the network was 
inadequate to provide access to a medically necessary covered service. In these cases, the 
circumstances that caused the insured to get out-of-network care were beyond the enrollee’s control.  

• In an emergency, people need to seek the most immediate care, which may be in an out-of-
network hospital. In other cases, the enrollee goes to an in-network hospital but is seen by an 
out-of-network ER physician, surgeon, etc. In an emergency, patients do not have the ability to 
ensure that hospital-based physicians are in their network. 

• If an insured has to get a covered service out-of-network because the service is not available in 
network, it will be a direct result of a health plan failing to maintain an adequate network for 
covered services as required by law. EPO enrollees pay premiums with the promise of access to 
preferred providers for covered services. Enrollees should not be subject to balance billing when 
the health plan’s network is insufficient to deliver covered services. 

To prevent EPO balance billing, language was added to HB 1772 that mirrors HMO language in an effort 
to extend HMO balance billing consumer protections to EPOs. As is noted in the rule preamble, EPOs, 
just like HMOs, have closed networks with coverage only for preferred providers, except in cases of 
emergency or inadequate network. State law prevents HMO enrollees from being balance billed; instead, 
the HMO makes the out-of-network provider whole, either by negotiating an agreeable rate with the 
provider or paying the provider’s billed charge. 

We strongly support language in §3.3725(d) and (e) that makes explicit the obligation of the EPO to 
generally hold the insured harmless for amounts beyond in-network cost-sharing if an insured cannot 
reasonably reach a preferred provider or covered services are not available through preferred providers. 
Maintaining this language, with the improvements recommended below, will provide EPO insureds with 
the same level of consumer protections as HMO enrollees as it relates to balance billing. 

We have concerns about the process allowed under §3.3725(c)(3), in which an insured would not be held 
harmless if his/her insurer provided a list of three nonpreferred providers and the insured did not select 
one of them. It is fine to allow an insurer to assist an insured with finding a nonpreferred provider, but we 
object to the consequence in §3.3725(c)(3)(B) of allowing an EPO insured to be balance billed if they do 
not select a provider identified by the insurer. 

We feel that these provisions violate the legislative intent as was communicated to us of amending HB 
1772 to use the same language as the HMO Act as it relates to payment for out-of-network services in 
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cases of emergency and inadequate networks. We do not understand the statutory authority for creating 
a scenario in which an EPO insured in not held harmless in cases of emergency or inadequate network 
nor how the statute can be interpreted differently than the long-standing interpretation used for HMOs, 
which is appropriately protective of consumers. We also can’t see any policy reason for treating EPO 
insureds any differently than HMO enrollees in this situation. They are both in closed network products, 
and deserve balance billing-related consumer protections appropriate to such products. HMO enrollees 
have that today, and EPO insured deserve access to the same exact practices, which are laid out in 
§3.3725(d) and (e), when they have to go out of network in emergencies or in cases of inadequate 
networks, regardless of whether the insured selects a nonpreferred provider identified by the plan. We 
recommend that the explicit, hold harmless provisions be maintained, but the alternate process in 
§3.3725(c)(3) be removed. The required notice of consumer of rights in an EPO should be updated to 
reflect this. 

We also have questions about the ability in §3.3725(e)(2) of an insurer to contractually require a 
consumer to go to mediation if they are held harmless for a balance bill that would qualify under the 
mediation statute. That statute is meant to provide consumers who’ve been balance billed with a 
voluntary recourse.  

We can see the clear value to consumers of pursuing mediation in this scenario. A consumer’s direct 
liability for cost-sharing could potentially be reduced. In addition, pursing mediation could indirectly help 
hold down premiums as it gives the insurer, which is obligated to make the consumer whole, a venue to 
negotiate for a rate other than the provider’s billed charge when the provider may not otherwise have an 
incentive to negotiate.  

Although we appreciate that the mediation statute requires little from the consumer, we’d feel more 
comfortable if EPO consumers retained the option to elect mediation as opposed to insurers being 
allowed to require it. If this provision is maintained, we hope the department can provide clarification on 
any burdens a contractual requirement could place on consumers and how they can be minimized and 
the additional benefit that comes to the consumer from allowing this contractual requirement, as opposed 
to providing the insured with clear information about the direct benefits of mediation and retaining it as an 
option at the consumer’s discretion.  

Thank you again for the opportunity to provide comments. If you have any questions related to our 
comments, please feel free to contact me at (512) 320-0222 ext. 117 or pogue@cppp.org.  

 

Sincerely, 

 
Stacey Pogue 
Senior Policy Analyst 
Center for Public Policy Priorities 
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For More Information 
For more information or to request an interview, please contact Brian Stephens at stephens@cppp.org or 
512.320.0222, ext. 112. 

About the Center 
The Center for Public Policy Priorities is a nonpartisan, nonprofit policy institute committed to improving public 
policies to make a better Texas. You can learn more about the Center at CPPP.org.  

Join us across the Web 

Twitter: @CPPP_TX 

Facebook: Facebook.com/bettertexas  

YouTube:  YouTube.com/CPPPvideo 
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